MUTUAL CONFIDENTIALITY AGREEMENT

This confidentiality agreement (this “Agreement”), effective as of  _______, 200_ (the “Effective Date”) is by and between ___________, a company organized under the laws of ___________ and having a primary place of business ___________, and The University of North Carolina at Chapel Hill, having a business address at 308 Bynum Hall, CB 4105, Chapel Hill, NC 27599-4105 (each a “Party” and collectively the “Parties”) to assure the protection and preservation of the confidential and/or proprietary nature of information to be disclosed or made available between the Parties in connection with certain negotiations or discussions in possible contemplation or furtherance of a business relationship between the Parties.

WHEREAS, in order to pursue any negotiations or discussions, the parties have agreed to mutual disclosures of certain data and other information which are of a proprietary and confidential nature (as defined in paragraph 1 below and referred to herein as “Confidential Information”).


NOW, THEREFORE, in reliance upon and in consideration of the following undertakings, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties to this Agreement hereby agree as follows:

1.  
Subject to the limitations set forth in Section 2 below, Confidential Information shall include all tangible and intangible information, including, without limitation, process, technique, compound, library, method of synthesis, program, design, drawing, formula or test data relating to ___________.  Confidential Information shall further include business information and the terms and conditions of any proposed (or actual) license agreement or other agreements concerning either Party’s technology.  
2.  
Confidential Information shall not include information which, to the extent that the recipient Party can establish by competent proof:


(a) at the time of disclosure is in the public domain;


(b) after disclosure, becomes part of the public domain by publication or otherwise, except by breach of this Agreement by the recipient Party;


(c) was (i) in the recipient Party’s possession in documentary form at the time of disclosure by the disclosing Party, or was (ii) independently developed by or for the recipient Party by any person or persons who had no knowledge of Confidential Information; or


(d) recipient Party received from a third party who had the lawful right to disclose Confidential Information and who did not obtain Confidential Information under an obligation of confidentiality to the disclosing Party.

Technical information disclosed under this Agreement shall not be deemed to be within the foregoing exceptions merely because such information is embraced by more general information in the public domain or in the possession of the recipient Party.  In addition, any combination of features shall not be deemed to be within the foregoing exceptions merely because individual features are in the public domain or in the recipient Party’s possession, but only if the combination itself and its principle of operation are in the public domain or in the recipient Party’s possession.
3.  
Notwithstanding any other provision of this Agreement, disclosure of Confidential Information shall not be precluded if such disclosure:


(a) is in response to a valid order of a court or to another governmental body of the United States or any political subdivision thereof; or


3. is required by law or regulation; provided, however, that the Party required to make such disclosure in (a) or (b) shall have made reasonable effort to give prompt notice to the other Party and cooperate in all reasonable respects with the other Party’s efforts to obtain a protective order or grant of confidentiality, so that Confidential Information required to be disclosed may be used only for purposes for which such order was issued or as required by such law or regulation.


4.  
The receiving Party acknowledges that Confidential Information constitutes a valuable asset of, and is proprietary to the disclosing Party.  The receiving Party agrees to use Confidential Information solely as permitted by this Agreement.  The receiving Party shall not otherwise use Confidential Information for its own benefit or for the benefit of any third party.  The receiving Party agrees to promptly notify the disclosing Party of any unauthorized disclosure of or access to Confidential Information of which the receiving Party becomes aware.  The receiving Party acknowledges and agrees that any disclosure or unauthorized use of Confidential Information may cause irreparable harm and loss to the disclosing Party.  Confidential Information shall not be used for any purpose or in any manner that would constitute a violation of any laws or regulations, including, without limitation, the export control laws of the United States.  No other rights or licenses to trademarks, inventions, copyrights, or patents are implied or granted under this Agreement.


5.  
Confidential Information supplied shall not be reproduced in any form except as required to continue discussions or to accomplish the purposes described
in any written agreement between the Parties.

6.  
All Confidential Information (including copies thereof) shall remain the property of the disclosing Party, and shall be returned to the disclosing Party after the recipient Party’s need for it to accomplish the purposes of this Agreement has expired, or within ten (10) days of a written request by the disclosing party.  The recipient Party, however, may retain one complete copy of Confidential Information in a secure location for recipient Party’s archival purposes to ensure compliance with this Agreement.


7.  
This Agreement shall continue in full force for a period of five (5) years from the Effective Date, and effect so long as the Parties continue to exchange Confidential Information.  This Agreement may be terminated by either Party at any time upon ten (10) days’ prior written notice to the other Party.  The termination of this Agreement shall not relieve either Party of the obligations imposed by this Agreement with respect to Confidential Information disclosed prior to the effective date of such termination and the provisions hereof shall survive indefinitely.

8.  
This Agreement shall be governed by the laws of the State of North Carolina, without regard to its conflicts of law provisions.  

9. This Agreement contains the entire agreement of the Parties and may not be changed, modified, amended or supplemented, except by a written instrument signed by both Parties.  The unenforceability of any provision on this Agreement shall not affect the enforceability of any other provision of this Agreement.  Neither this Agreement nor the disclosure of any Confidential Information pursuant to this Agreement by either Party shall restrict such party from disclosing any of its Confidential Information to any third party.


10.  
Each Party hereby acknowledges and agrees that in the event of any breach of this Agreement, including, without limitation, the actual or threatened disclosure of a disclosing Party’s Confidential Information without the prior express written consent of the disclosing Party, the disclosing Party may have no remedy at law that will afford it adequate protection against such injury.  Accordingly, each Party hereby agrees that the other Party shall be entitled to seek specific performance of recipient’s obligations under this Agreement, as well as such further injunctive and/or other relief as may be granted by a court of competent jurisdiction.

11. 
This Agreement may be executed in one or more counterparts, each of which shall constitute an original, and all of which together shall constitute one agreement.

--Signatures appear on the following page—
ACCEPTED AND AGREED TO: 

THE UNIVERSITY OF NORTH CAROLINA



 AT CHAPEL HILL 







BY: ____________________________ 


BY: ____________________________                          

NAME:  Catherine Innes



NAME:__________________________

TITLE:  Director, 




TITLE: __________________________


 Office of Technology Development

DATE: _______________________            

DATE: _______________________






